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Governor warns pensions threaten to bankrupt municipalities

Governor says Tier VI changes are needed or municipalities will face bankruptcy threat

By Rick Karlin

March 14, 2012 

ALBANY — The battle over a new Tier VI pension plan for future public employees raged on in the Capitol Tuesday, with Gov. Andrew Cuomo saying that municipalities could face bankruptcy if the current system isn't reformed for future years.

At the same time, public sector unions, which oppose the change, are pushing for a law that would let the Attorney General seek damages from Wall Street firms whose reckless behavior prompted the 2008 financial crash that counted public pension funds among the casualties.

Both sides were talking past one another to some extent and both were making some sweeping statements to back up their stances.

Absent a pension reform, "Cities and counties in this state could go bankrupt," Cuomo told Susan Arbetter on the Capitol Pressroom radio show. "Just ask any mayor, any county executive. The numbers don't work. They don't add up and one of the reasons they don't add up is the cost of pensions," he said.

Cuomo's bankruptcy warning came as supporters of a less-generous pension plan for future public employees ratcheted up their ad campaign with TV spots from the state's mayors and county leaders offering support for Tier VI.

While technically, cities and counties can declare bankruptcy, that hasn't happened in recent memory.

"To date, it has been the policy of the state to never let a municipality get to the point of fiscal failure where they would need to test the applicability of bankruptcy laws," said Peter Baynes, executive director for the state Conference of Mayors.

"Nonetheless, the Governor's claim is certainly true in the layman's sense of the term 'bankruptcy,' " Baynes added.

Moreover, it's generally agreed that a financially distressed city or county would be subject to a control board before seeking federal bankruptcy protection.

"The first step is to come under a fiscal control board," said Mark Lavigne, spokesman for the state Association of Counties.

Bankruptcy would conceivably allow municipalities to void labor and other contracts as well as wipe out or write down debts.

There are already cities and counties under legislatively-created control boards, including Long Island's Nassau County, as well as Buffalo and surrounding Erie County. Rockland and Suffolk counties may soon have to come under control boards too, as well as numerous municipalities.

"There are dozens of municipalities that are approaching fiscal crisis," said Robert Ward, deputy director of the State University of New York's Rockefeller Institute of Government.

Moments before Cuomo's radio remarks, a coalition of unions as well as some Assembly Democrats, called for a new law they say could help recoup losses to state pension funds.

Their argument was that workers' pensions aren't the problem so much as the 2008 financial crash which depleted pension funds to the point that taxpayers have to make up the difference. Under the state constitution, pensions can't be diminished so the money to pay public sector retirees has to come from somewhere.

"If the governor wants do to anything then the governor should be looking at Wall Street," said Civil Service Employees Association President Danny Donohue.

Labor leaders want to amend the state's Martin Act to allow the Attorney General to seek restitution for public pension funds that lost money in bad investments. The Martin Act gives the Attorney General broad powers to investigate financial misdeeds but there is no express clause that says banks or other institutions can be sued just for pension fund losses.

Attorney General Eric Schneiderman declined to comment on the proposal.

The labor leaders argued that much of the current pension crisis stems from fund losses which were the result of reckless Wall Street policies, therefore, the parties responsible for those policies should pay.

Opponents of the idea, though, note that injured parties including pension funds are already free to sue investment firms and others for losses. "They can already seek restitution," said Ken Pokalsky, vice president at the state Business Council.

But while the Attorney General can recover money from misbehaving firms that cash goes to the state General Fund rather than pension funds, noted Queens Democratic Assemblyman Rory Lancman, who along with fellow Assembly members Joe Lentol and Helene Weinstein are supporting the measure.

"There are some very big aiders and abettors," lawyer Richard Winsten said, referring to investment banks as well as rating agencies whose policies helped foment the financial and mortgage meltdown.

The pension battle also comes as some labor groups fear that lawmakers will yield on the issue in exchange for Cuomo going easy on the gerrymandering that legislators have engaged in through the redistricting process.

Cuomo's office didn't return a call on this, and lawmakers aren't saying so, but some believe that such a horse trade is likely.

"We understand that's what's on the block. A tradeoff," said Charles Jenkins, organizing director for the Greater New York Transport Workers Union.
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